STATE OF VERMONT
HUVAN SERVI CES BOARD

Inre ) Fair Hearing No. 15,223
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent
of Social Welfare denying her application for ANFC for the
nont hs of Septenber and October, 1997. The issue i s whether
the petitioner was unable to work due to a "high-risk

pregnancy” during that tine.

FI NDI NGS OF FACT

1. The petitioner is a twenty-one-year-old single
worran.

2. She was enpl oyed until August, 1997, when she
st opped wor ki ng because of conplications she was having with
her pregnancy. At the tinme she had no other children.

3. After she stopped working the petitioner applied
for ANFC, while she was still pregnant. The Depart nent
deni ed that application on Septenber 18, 1997.

4. The petitioner's child was born on Novenber 9,
1997. The Departnent found the petitioner and her child
eligible for ANFC as of that date.

5. The nedical evidence in the case is sparse. On a
wor k search form dated August 20, 1997, the petitioner's
regul ar physician indicated that due to "syncope"” the

petitioner should not performany work because she was "at a
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high fall risk until delivered".

6. On a residual functional capacity form dated August
22, 1997, the petitioner's treating ob./gyn. indicated that
the petitioner had the "unrestricted” ability to sit during
a workday and that the "working conditions"” to be "avoi ded”
were "lifting > 10 | bs."” and "prolonged standing > 2 hrs. at
a time".

7. The hearing in this matter was first convened on
Novenber 14, 1997. At that time a continuance was granted
to allow the petitioner to submt further nedical evidence
reconciling, if possible, the apparently-conflicting
opi ni ons of her doctors, noted above, regarding her ability
to performwork-related activities in the two nonths before
she gave birth. Despite further continuances until March
20, 1998, the petitioner failed to submt any further
medi cal evi dence.

8. In the absence of any other evidence, it is
concl uded that the specific opinions regarding the
petitioner's residual functional capacity given by her
treating ob./gyn. are entitled to nore wei ght than the
general comrents of her regular treating physician. Based
on those specific comments, it is found that during the
period in question the petitioner was at | east capabl e of
wor king a nostly sedentary job that did not involve lifting
nore than 10 pounds.

9. The Departnent subsequently determ ned that in the
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area covered by the Departnent of Enpl oynent and Training
(DET) office in the petitioner's town of residence during
the tinme at issue herein there were 114 clerical and sales
j ob openings for which the petitioner would have net the

physi cal and educational requirenents.

CRDER

The Departnent's decision is affirned.

REASONS
In order to qualify for ANFC wi thout an eligible child
living in the hone a pregnant woman who is not a m nor nust
have an "expected deliver date . . . within the three nonth
period followi ng the date of application” and nust have

verified that she is "unable to work due to a high-risk
pregnancy”". WA M > 2242. The reqgul ation provides that

pregnant wonen who have been determ ned di sabl ed under the
criteria for Medicaid are presuned to be unable to work due
to high risk pregnancy. For wonen who do not qualify for
Medicaid (i.e., those that are not expected to be unable to
work for at |east 12 consecutive nonths) the regul ation al so
provi des as foll ows:
The ability to work of all other pregnant wonen havi ng
no children in their household who seek ANFC benefits
before the 30th day i medi ately precedi ng the pregnant
wonman' s expected delivery date (and who are not
eligible as mnors and not nenbers of the grandparented

group identified in the followng bulletin) shall be
determ ned on the basis of a case-by-case assessnent of
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the nedical conditions present, to what degree those
conditions are controlled or nodified by treatnment, and
ot her rel evant nedical factors.

This determ nation shall be nmade by the commi ssi oner or
his or her designee on the basis of nedical evidence
provi ded by the woman's obstetrician, nurse-mdw fe, or
ot her qualified nedical professional (as determ ned by
t he conm ssioner or his or her designee) and obtai ned
by the pregnant wonman, and additional nedical data when
deened necessary by the commi ssioner or his or her

desi gnee, which he or she shall obtain fromthe
treating obstetrician, nurse-mdw fe, or other
qual i fi ed nedi cal professional, or on a consultative
basi s.

Medi cal professionals who perform exanm nati ons required
to enable the departnent to determ ne a pregnant
woman's ability to work due to a high-risk pregnancy
wi |l be provided reasonabl e rei nbursenent from

adm ni stration funds.

The determ nation of a pregnant wonan's ability to work
shal | be based on whet her she can perform any
substantial gainful activity which exists in the |oca
or adjacent | abor nmarkets and shall not be limted to a
determ nati on of whether she is able to performwork in
whi ch she is currently or has been previously engaged.
Non- nedi cal factors, including but not limted to
previ ous enploynment history, current enploynent status
and availability of alternative sources of incone
support, and health-related factors, such as a pattern
of substance abuse on the part of the pregnant wonan,
or other high-risk behaviors on her part, shall not be
the basis of a determ nation that a pregnant wonen is
unabl e to work due to a high-risk pregnancy.

Though arguably extrenely restrictive, the intent of >

2242 is clearly to determ ne whether a woman with a high

risk pregnancy is truly unable to work at any job that m ght

be available to her in and around her community. Based on

t he above findings, it nmust be concluded that the

petitioner, despite her docunented inpairnments, had the

"ability to work™ within the neaning of the regulation. The
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Board is, thus, bound by law to affirmthe Departnent's
decision. 3 V.S. A 5> 3091(d) and Fair Hearing Rule No. 17.
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